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DECISION/ORDER
Zwack. )

In this proceeding, plaintiffs, registered sex offenders, are seeking to enjoin
detendant Rensselaer County {rom enforcing sex oftendcer residency restrictions contained
in a local law. Plaintills now move for summary judgment pursuant to CPLR 3212,
Detendant opposes the motion.

Rensselaer County Tocal Law 6 of 2006 became eftective in July 2006 and it
provides for residency restrictions for certain sex offenders. The local law defines the term
“sex offender™ as “a person who has been convicted of a sexual offense against a minor and
has received a level 2 or 3 designation as defined under Article 6-C ol the New York State
Correction Law.” The restriction provided for in the law is that “[a] sex offender as herein
delined shall not reside within two thousand fect of the real property comprising a public
or nonpublic ¢lementary or secondary school or a child care facility.”™ The fellowing
exceplions are provided for within the law:

A sex offender as herein defined residing within two thousand feet of the real
property comprising a public or nonpublic elementary or sccondary school or
a child care facility does not commit a violation of this local law il any ol the
following apply:

a. The sex offender is serving a sentence at a jail. prison. juvenile facility or
other correctional institution or {acility.

b. The sex offender has established a residence prior to October 1, 2006, or
a school or child care facility is newly located on or after October. 2006.

¢. The sex offender is a minor or a ward under a guardianship.
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Plaintills now move for summary judgment, asserting that the relevant facts are not
contested. Plaintiths are level TH registered sex offenders and two of the three plaintiffs have
completed their time under parole supervision. Rensselaer County’s Local Law 6 ol 2006
applies to plaintiffs. except that apparently defendant has agreed that the law would not
apph 1o plaintills during the pendeney of this case.

Plaintills set forth multiple arguments in support of their summary judgment motion,
I'irst. plaintiffs areuc that New York State law preempts the Renssclaer County local Taw.
Plaintiffs argue that New York State already has multiple statutes relating to sex otfenders.
PlaintilTs specifically note that in the Governor’s Approval Message [or Chapter 368 of the
I aws of 2008, requiring state agencies to issue regulations on housing options for certain
wex offenders. the Governor stated, “this bill recognizes that the placement of these
oftenders in the community has been and will continue to be a matter that is properly
addressed by the State...” (Governor’s Approval Message No. 33 of 2008). Plaintiffs also
note that recent trial court decisions have struck down similar residence restrictions in
Rockland and Albany counties ( People v Oberlander, 2009 WL 415558 [Sup. Ct. Rockland
County | funreported disposition]: People v Blair. 23 Misc. 3902 [Albany City Ct. 2009].

Defendant opposes the motion and argues that plaintiffs have failed to meet their
burden of proving that there are no triable issucs of fact. Specifically. defendant argues that
none ot the plaintifTs are presently on probation and that courts have ruled similar local Jaws

constitutional. With regard to plaintiffs™ state preemption argument. defendant argues that
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residential status of unsupervised sex offenders is not affected by state legistation and
theretore may be regultated by local laws. Detendant argues that because plaintills are not
subject to probation. parole or other post-release supervision, that plaintiffs have not made
o showine that Tocal Taw No. 6 is preempted by state law. Defendant arguces that there is
neither express nor implied state preemption because despite a local law and state leaislation
discussing the same subject matter. this does not compel a finding that the local Taw 1s
precmpted by the state law. Defendant arguces that the adoption of Tocal laws such as Local
I av number 6 is appropriate given public safety concerns raised by moderate and higher
rish but unsupervised sex offenders.

The Court notes that plaintifls have argued on their motion that while two of the three
plaintif1s are no longer subject to parole supervision or post-release supervision. one ol the
plaintitts is subject o post-release supervision until a date in 2012 Defendant argues in its
opposition papers that none of the plaintifts arc subject to any supervision presently. The
Court does not find that this discrepancy between the parties” papers prevents the Court
{rom deciding the motion based upon the facts of this case. It appears undisputed between
the parties that all 3 plaintiffs are subject to detendant’s local law. but for the present stay
ol entorcement that has apparently been agreed to by the parties.

The Court also notes that although a copy of the complaint was not annexed to the

maotion papers. a copy has been obtained by the Court.



The Court will first address plaintiffs™ preemption argument. The Court first notes
that while New York State law imposes residency restrictions upon certain sex offenders as
amandatorny condition ofa sentence of probation or conditional discharge. the Rensselaer
County focal lawy Iimposes more stringent residency restrictions which apply whether ornot
the sex offender is subject to supervision in the form ol probation or parole (Penal Law
6310 [4-a]y. Thercetore. as noted in plaintifis™ complaint. the situation can arise where a
residence upproved tor purposes of parole supervision may violate Rensselaer County local
lass . The state Taw has a 1000 foot provision. while the Rensselaer County lecal law doces
not permit certain sex offenders to move within 2000 feet of a school or child care lacility.
As noted by defendant. it is also true that certain sex offenders. who are not subject to the
state vy because they are not subject o parole or probation supervision. would be subject
to the Renssclaer County local Taw.,

A local Tasw may be ruled mvalid as inconsistent with State law not only where

an express conflict exists between the state and local Lws. but also where the

State has clearly evineed a desire to preempt an entire field thereby precluding

any further local regulation (eitations omitted). Where itis determined that the

State has preempted an entire field. a local law regulating the same subject

matter is deemed inconsistent with the State’s overriding interest because it

cither (1) prohibits conduct which the State law. although perhaps not

expresshv speaking to, considers aceeptable or at least does not proseribe

(citations omitted) or (2} imposes additional restrictions on rights granted by

State Law (citations omitted).

Such Lasws, were they permitted to operate ina Leld preempted by State law.

would tend to inhibit the operation of the State™s general law and thwart the
aperation ol the State’s overriding policy concerns (citations omitted).



(Jonevie Manufacturing Corp.oy Couly of Suftolk. 7T NY.2d 91 [1987]: DJL Restaurani
Corp.v Ciny ot New York. 96 NY2d 91 [2001]).

The State Legislature mayv expressly articulate its intent to occupy 2 ticld. but

it need not. It may also do so by implication,

An implicd intent to preempt may be found ina “declaration of state policy

by the State T egislature... or from the Tact that the Legislature has enacted a

comprehensive and detailed regulatory scheme in a particular arca™ (Citations

omitted . 1o that event. a focal government is “precluded from legislating on

the samie subject matter unless has received “elear and explicit” authority to

the contrary™ (eitations omitted).

(11 Restarrant Corp.. 96 NY2d at 93).

The Court notes that this issue has been comprehensively addressed and analyzed by
courts i Rockland County and Albany County (People v Oberlander. 2009 WL
1155381 Sup. Cto Rockland County January 22, 2009]: People v Blair. 23 Mise3™ 902
AlBany City Ct Pebruary 18.20091). The opintons in those casces reference New York's
detailed legislative scheme relating to the community management ol sex oftenders and
concluded that the State has impliedly and expressly preempted the regulation and
management of sex offenders. including sex offender residency restrictions {see 7d.).
Speciticallv, New York has the Sex Offender Registration Act (SORA). also known as
Meoan's Lavw. the Sex Offender Management and Treatment Act. which created Article 10
ol the Mentad Hveiene Faw, and also has statewide sex offender residency restrictions
entorceable as a condition of parole or probation. detatled above. As noted by plaintilts.
and as cited in the above two opinions. additional compelling proofis tound in the Approval

Memorandun to Chapter 368 of the Laws ol 2008, which enacted changes to the Executive
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i and the Social Services Faw relating Lo priorapproval by probation departments for sex
offender housing. The Approval Memorandum states in relevant part that —the placement
of these offenders in the community has been and will continte to be o matter that is
properly addressed by the State.™ After considering New York s comprehensive legislative
celieme, this Court coneurs with the analysis in the recent court opinions addressing similar
local Taws. Bascd upon the loregoing. this Court finds that sex otfender residency
restrictions are an area preempted by the State and therefore Rensselaer County Local Taw
N, 6 of 2006 1s preempted and cannot be given elfect.

[n light of the foregoing. the Court does not reach plaintifls’ remaining arguments.

Accordingh. itis

ORDERED. that plaintilfs” motion for summary judgment is granted in part; and it

is lurther

ORDERED. that Rensselaer County Local Law No. 6 of 2006 1s unenforceable. as

sel torth above.
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T his constitutes the Decision and Order ol the Court. Al papers ineluding this Decision

and Order are returned 1o the attorneys for the plaintitfs, The signing of this Decision and Order

shall not constittte eniry or {ling under CPLR 22200 Counsel is not relieved from the

applicable prosisions ol this rule with regard o ling. entry and Notice ol Entry.

Pated:

June £ 2009 , 3

. ot
[roy . New York L

I B
Henry 1+ Zwack
Acting Supreme Court Justice

Papers Considered:
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